While there have been various studies on international law in domestic courts, the case of the Hong Kong Special Administrative Region of the People's Republic of China [HKSAR], which celebrated its twentieth anniversary in 2017, presents unique questions. Under the principle of "One Country, Two Systems", while the HKSAR maintains a distinct commonlaw system and a separate judicial regime, foreign affairs remain the responsibilities of the Central People's Government of China. The handling of international law issues in cases before HKSAR courts would require consideration of the constitutional relation between the national (central) authorities of China and the local authorities in the HKSAR, and between the main legal system of China and the local HKSAR common-law system, in the light of the experiences of handling relevant cases in the past twenty years.
International law in domestic courts has long been a topic of interest, not only amongst scholars but also in legal practice and international relations. Though not entirely novel, the case of the Hong Kong Special Administrative Region of the People's Republic of China [HKSAR] , which celebrated its twentieth anniversary on 1 July 2017, presents unique questions on the subject.
i. hksar-a brief overview
Being Chinese territory since ancient times, Hong Kong, having been occupied by Britain after the "Opium War" in 1840, returned to China on 1 July 1997. China established the HKSAR in accordance with the Constitution of the People's Republic of China and, based on the principle of "One Country, Two Systems", enacted and promulgated a Basic Law of the HKSAR [Basic Law]. Under this Basic Law, the HKSAR would, as a local administrative region coming directly under the Central People's Government, exercise a high degree of autonomy under the authorization of the state. Under the provisions of the Basic Law, in addition to executive and legislative power, the HKSAR enjoys independent judicial power, including that of final adjudication.
1 The HKSAR has its Court of Final Appeal vested with the power of final adjudication.
2 It also maintains a distinct legal system-with the Constitution as the supreme law throughout China, and the Basic Law providing for the system of the HKSAR, the HKSAR largely maintains the pre-existing common-law system in place in Hong Kong. Furthermore, in order to maintain and fully develop the external relations of Hong Kong as an international centre for commerce and finance, as well as for legal services and dispute resolution, the Basic Law also contains provisions on external affairs, according to which the Central People's Government shall be responsible for the foreign affairs relating to the HKSAR, and the Central People's Government authorizes the HKSAR to conduct relevant external affairs on its own in accordance with the Basic Law. Such external affairs include the application and conclusion of treaties, 4 as well as participation in international organizations and conferences. ii. history of international law cases in hong kong before 1997
International law issues may often arise in cases before HKSAR courts. Before turning to how HKSAR courts handle such issues, given the continuity of the common-law system previously in place in Hong Kong as provided for in the Basic Law, it would be useful to trace the history of the common law in Hong Kong before its return to China. he common law and the rules of equity shall be in force in Hong Kong, so far as they are applicable to the circumstances of Hong Kong or its inhabitants and subject to such modifications as such circumstances may require". The Ordinance remained in force until Hong Kong's return to China. 6 As issues of application of international law concerned the foreign affairs of the UK, the relevant general principles at English common law were applied to Hong Kong.
A. Application of English Law
In brief, English law adopts a "doctrine of transformation" under which treaties are given the force of law domestically upon enactment of implementing legislation.
7
While varying views have been expressed on customary international law, 8 as a general observation, English law largely adopts a "doctrine of incorporation", under which customary international law norms may be adopted as a source of common law, subject to conditions such as compatibility with the domestic constitutional system and statutes. 
B. Cases Before Hong Kong British Courts
These doctrines were applied to Hong Kong by the UK, not only through the abovementioned statutory provisions, but also under case-law. The Judicial Committee of the Privy Council [JCPC] was the final appellate court for the Hong Kong British courts, and the JCPC's decisions on appeals from such courts had precedential effect and were binding on them.
10 The JCPC had indeed decided appeals from Hong Kong involving international law issues, including the often-cited cases of Chung Chi Cheung v. R 11 and Philippine Admiral v. Wallem Shipping (Hong Kong) Co. Ltd. 12 on immunities relating to foreign (non-British) states. The JCPC's decisions on appeals from other jurisdictions, and decisions of the House of Lords which had appellate jurisdiction over UK courts under the Appellate Jurisdiction Act 1876, also had very high persuasive authority and were generally followed.
13 As such, Hong Kong British courts applied English common-law principles in handling cases involving the effect of treaties in local law 14 and customary international law. 19 The British government subsequently issued the "Supreme Court of Hong Kong (Jurisdiction) Order in Council", ordering that "it shall not be a bar to jurisdiction of the Court that the action or other proceeding impleads a foreign sovereign State".
20
The Supreme Court still dismissed CAT's application on the basis that the purported "transfer" was "hostile to the present de jure [Chinese] Government and to the interests of the Chinese people".
21 It was not until 1952 when the JCPC reversed the lower courts' decision on the basis that "retroactivity of [subsequent] recognition operates to validate acts of a de facto Government which has subsequently become the new de jure Government, and not to invalidate acts of the previous de jure Government", 22 and that "[t]he question of motive in effecting the transaction of sale was irrelevant".
23
While no information has been found on the intentions behind the rulings of the Hong Kong British courts in this case, Grantham noted that while "the law was on the side of the Chinese Government", the British government, "not want[ing] to offend Washington", had to "do a thing of which they have reason to be ashamed" by "wrap[ping] it up in a legal covering". 24 In any event, this case demonstrated that the Hong Kong British courts were subject to, and had to conform to, the ultimate authority of the UK. iii. hksar court cases since 1997
A. Constitution, Basic Law, and Other National Laws
As to the present HKSAR, general provisions are found in Article 89(9) of the Chinese Constitution that the State Council, being the Central People's Government, exercises the powers and functions in the conduct of foreign affairs and the conclusion of treaties and agreements with foreign states. Then, Articles 13(1) and 19(3) of the Basic Law stipulate respectively that the Central People's Government shall be responsible for the foreign affairs relating to the HKSAR, and that HKSAR courts have "no jurisdiction over acts of state such as defence and foreign affairs" and are bound by certificates from the HKSAR Chief Executive on questions of fact relating to such acts of state 25 to be issued upon obtaining certifying documents from the Central People's Government.
26
That said, neither the Constitution nor the Basic Law explicitly stipulate the domestic legal status of international law in China generally or in the HKSAR locally. While there are several national laws providing for the application of treaties in specific fields, 27 only a limited number of such national laws are listed in Annex III to the Basic Law and applied to the HKSAR.
28

B. HKSAR Local Law
Outside the ambit of the above, the application of international law under HKSAR law has generally been in accordance with common law in place under the provisions of Article 8 of the Basic Law.
As one may observe from the practice of the past twenty years, the position of treaties in HKSAR local law, with which most international law cases before HKSAR courts have been concerned, has been relatively clear. As confirmed on various occasions, including by the Court of Final Appeal in Ubamaka v. Secretary for Security and Director of Immigration, "international treaties are not self-executing" and "unless and until made part of our domestic law by legislation, they do not confer or impose any rights or obligations on individual citizens".
29 Indeed, this position has been acknowledged in the drafting of the present Article 39 of the Basic Law, which 25. Several other national laws also refer to "acts of state"-see the Administrative Procedure Law (art. 13 (1) Nonetheless, these international law issues before HKSAR courts present a unique question. On the one hand, it is the Central People's Government, as "the sole legitimate government representing in the realm of international relations the whole of China as a subject of international law", 35 that bears the international rights and obligations arising from the application of international law in the HKSAR, being an inalienable part of China coming directly under the Central People's Government. On the other hand, not only has the HKSAR retained its pre-existing legal system, but, in contrast to the system of appeals to the JCPC for Hong Kong while under British administration, the HKSAR has also been given independent judicial power including that of final adjudication, 36 though such power is subject to, inter alia, the power of the Standing Committee of the National People's Congress [NPCSC] The question here is how international law cases coming before HKSAR courts can be handled in line with the international rights and obligations of the state of China. While there have only been limited cases before HKSAR courts requiring consideration of this question, the experience of the DR Congo case may offer some insights into how the question may be handled.
iv. experiences from the DR CONGO case
A. Facts and Proceedings
DR Congo was sued in Hong Kong for recovery of compensation from arbitral awards made under contracts on which the Congolese government was said to have defaulted. DR Congo claimed absolute immunity from the jurisdiction of HKSAR courts pursuant to China's position, whereas FG Hemisphere asserted that DR Congo enjoyed only "restrictive immunity" which did not cover the subject matter in the present case. This was the first case in which HKSAR courts were engaged with the question of what the rule of state immunity to be applied in the HKSAR should be, specifically whether the HKSAR, being part of China, had to apply the principle of state immunity as adopted by the state of China at the time (i.e. absolute immunity), or whether it could deviate from such and apply the doctrine of "restrictive immunity" in continuation of the British approach, under either the State Immunity Act 1978 42 or English common law, as applied in Hong Kong before 1997. Having gone through successive hearings before the Court of First Instance and the Court of Appeal within the High Court, the case was appealed to the Court of Final Appeal, which delivered a provisional judgment in which it referred to the NPCSC for interpretation of Articles 13(1) and 19 of the Basic Law regarding the foreign affairs of the state and "acts of state" respectively, 44 together with expressing a provisional view that the HKSAR could not, "as a matter of legal and constitutional principle", adhere to a doctrine of state immunity that differed from that adopted by the state.
45
The NPCSC adopted the interpretation of the above Basic Law provisions, 46 which was followed by the Court of Final Appeal in its final judgment confirming its provisional judgment.
47
B. Effective Application of International Law
This landmark case illustrates the basic principles for the application of international law in HKSAR court cases under the Constitution and the Basic Law-that foreign affairs, including those relating to the HKSAR, are the responsibility of the Central People's Government, and that HKSAR laws have to be in conformity with its constitutional status within the state of China and are to be subject to modifications, adaptations, limitations, or exceptions necessary for such conformity, including with the international rights and obligations of the state.
48
On the other hand, the experience of the DR Congo case presents a practical question of how the above principles may be implemented. Questions relating to treaties arising before HKSAR courts so far may be regarded as being more straightforward, in the light not only of their relative identifiability, but also of express references to treaties within the Basic Law and, as mentioned, the long-standing practice in the common law in place in Hong Kong in requiring implementing legislation which has been acknowledged in the drafting of Basic Law provisions. Conversely, the application of customary international law in Hong Kong may pose more complex questions, including potential implications and impacts of any determination of customary international law issues upon the international legal position of the state.
C. References from Existing Hong Kong Legislation
In this regard, while this has not been considered in HKSAR court decisions, in the course of the proceedings of the DR Congo case, 49 there were discussions on whether issues of state immunity may be disposed of simply by applying Section 6 of the International Organizations and Diplomatic Privileges Ordinance (Chapter 190 of the Laws of Hong Kong), which presently reads as follows:
Notwithstanding any provision to the contrary contained in any Ordinance, the international custom relating to the immunities and privileges as to person, property or servants of sovereigns, diplomatic agents, or the representatives of foreign powers for the time being recognized by the People's Republic of China shall, in so far as the same is applicable mutatis mutandis, have effect in Hong Kong.
Section 6 of the Ordinance, as originally enacted in 1948 as the "Diplomatic Privileges Ordinance" (Ordinance No. 56 of 1948), stipulated that "the law and custom relating to the immunities and privileges … for the time being in force in England shall … have effect and be enforced in the Colony". According to the "Objects and Reasons" of the Diplomatic Privileges Bill 1948 leading to enactment of the 1948 Ordinance, the purpose of this section was to "assimilate" the law in place in Hong Kong to English law.
50 Section 6 was amended into the current form in 1999 51 to refer to international custom recognized by the People's Republic of China.
On its face, Section 6 appears to apply to "the privileges and immunities of diplomats and other similar representatives", 52 and did not appear to be intended to cover the immunity of a foreign state itself; otherwise, for the Hong Kong British courts before 1997, reliance could have been made on this section, rather than the common law or the extension of the British State Immunity Act to Hong Kong, on state immunity issues. Given the various treaties 53 that govern the privileges and immunities of diplomatic agents, consular officials, and state representatives to international organizations, it may not be surprising that no court case in Hong Kong applying Section 6 has been found. That said, this provision, containing the two limbs of recognition by China and applicability mutatis mutandis, may provide a basis for a mechanism for the application of international law generally, in conformity with the international law rights and obligations of the state of China, while at the same time catering for the particular circumstances of the HKSAR.
54
On the one hand, as the rights and obligations under international law as applied in the HKSAR are to be assumed by the state, it is important to ensure that the application of international law in the HKSAR conforms to such rights and obligations of China on the international law plane. The first limb, in referring to the application of international custom as recognized by China, seeks to achieve this purpose. On the other hand, certain adaptations may be needed for the application of such custom in the HKSAR given its specific circumstances as a special administrative region of China. 53. These are in addition to the national laws applicable in the HKSAR as mentioned above. 54. While this may require further study, the mechanism may be established by several ways, e.g. an interpretation of the relevant provisions of the Basic Law (e.g. art. 13) either on the initiative of the NPCSC or upon request by the HKSAR Court of Final Appeal in the adjudication of cases, or otherwise (art. 158), or by way of national legislation to be enacted by the National People's Congress (or the NPCSC) and made applicable to the HKSAR (art. 18).
Indeed, this approach has been recognized in China's scrutiny of the then existing laws in Hong Kong in the run-up to Hong Kong's return to China. When examining the Jury Ordinance (Chapter 3 of the Laws of Hong Kong), it was noted that the exemption of "consuls, vice-consuls, and officers of equivalent status, of foreign governments" from jury service under Section 5(1)(c) was not specifically stipulated in the relevant national laws on diplomatic and consular privileges and immunities to be applied in the HKSAR (which incorporated relevant treaty provisions). Nonetheless, Section 5(1)(c) was considered in line with the general principle of judicial immunity of diplomatic agents and consular officials under these national laws, 55 and hence was adopted in principle as part of HKSAR laws.
56 This demonstrates that flexibility is both required and possible in ensuring conformity with China's international rights and obligations and also in accommodating the specific circumstances of Hong Kong.
Also, the approach of Section 6, which is in itself a statutory provision enacted under the common-law system, has the advantage of operability within the common law in the HKSAR. In addition to the second limb of applicability mutatis mutandis as mentioned, which already caters for the specificities of Hong Kong, the first limb of "recognition" by China, which entails ascertaining whether China has as a matter of fact recognized and accepted such custom and what such custom is, may be similar to that adopted not only in HKSAR statutes, 57 but more importantly in Article 19(3) of the Basic Law on certification regarding acts of state, a mechanism which is also common in various common-law jurisdictions. 58 The approach of Section 6 may therefore serve as useful reference for the mechanism for application of customary international law, or indeed other international law issues, in the HKSAR legal system.
v. concluding remarks
The features of the HKSAR, operating under the principle of "One Country, Two Systems", present a special case in the application of international law. While the experiences of the past twenty years have provided some insights into how international law issues have been, and may be, dealt with under such unique constitutional arrangements, new international law issues may emerge from time to time. Continued efforts between the Central Authorities and the HKSAR would be needed for the further systemization of the handling of issues involving the international rights and obligations of the state, including exploration of possible mechanisms with due regard to the system and practices under the main legal system of China for implementing such international rights and obligations, in conformity with the Constitution and the HKSAR Basic Law and with the principle of "One Country, Two Systems". 
